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Pennsylvania—Constitutional Issues
and Tax Appeals

A recent decision issued by the Pennsylvania
Commonwealth Court in the case of
EUR Systems, Inc. v. Commonwealth of
Pennsylvania (EUR) addressed a change in
how the courts view the appropriate venue to

raise constitutional issues.

After appeals to the Pennsylvania Department
of Revenue Board of Appeals and the Board
of Finance and Revenue regarding a petition
for refund of sales tax, EUR argued at
Commonwealth Court that the imposition
of tax on printing that does not meet the
“substantially similar” requirement of 61 Pa
Code § 32.1 violates the uniformity clause
in Article VIII Section 1 of the Pennsylvania
Constitution and the Fourteenth Amendment
The
court responded by noting that there was no
indication that EUR had raised the issue at
the Board of Appeals or the Board of Finance
and Revenue, and thus concluded that EUR
had waived the issuc on appeal. The court

of the United States Constitution.

went on to comment that, while it is true that
a facial challenge to the constitutionality of
an administrative agency’s statute may not be
addressed by the agency, agencies do, however,
have the authority to consider the validity of
their regulations.

As a result of this ruling, all petitioners
who wish to preserve constitutional issues
regarding the application of tax regulations
must raise them at the lower administrative
levels in order to ensure their preservation on

further appeal. N

Pennsylvania Appeals Process Changed

As of January 1, 2008, Act 119 eliminated
Pennsylvania’s old settlement process for
corporate net income tax, capital stock tax,
franchise tax and other corporate taxes in
an attempt to standardize the appeal process
for all major Pennsylvania taxes.

The climination of the settlement process
has altered taxpayer options when
appealing assessments to the Board of
Appeals. Previously, taxpayers had the
option of raising any issue in a petition
for reassessment; however, under the new
rules, only issues related to the assessment
will be addressed in the appeal. For issues
outside of the assessment, the taxpayer
must file a petition for refund; or, if the
issues were included in the reassessment
petition, the Board may divide the issues
into two petitions, reassessment and refund,
respectively. Petitions for refund require

lllinois—Corporate Tax Changes

The Illinois Department of Revenue has
amended Regulation 100.2430, expanding
the disallowance of specified corporate
income tax deductions for certain expenses
paid to related parties. Taxpayers are still
required to add back deductions for interest
expense and intangible expenses incurred
in transactions with persons who would

be a member of the taxpayer's unitary
group if not for the 80-20 test. The revised
regulation now also requires the add-back

that the taxpayer has paid all tax, penalty and
interest, in effect, requiring taxpayers to pay-

to-play.

The Department of Revenue has also issued
proposed regulations pertaining to amended
returns for corporation taxes. The new
regulations would require the taxpayer to
consent to an extension of the assessment
period of the tax year of one year from the
date that the amended return was filed or
three years from the original filing date,
whichever expires last. Amended reports
filed with the Department must include:
the extension agreement, calculation of the
amended tax liability, revised supporting
schedules, an explanation of the changes,

a copy of the amended Federal tax return,
if applicable, and additional information
required by the Department to support the
revised tax calculation. M

of deductions allowed for federal taxable
income or adjusted gross income for interest
expense, intangible expense and insurance
premium expenses incurred in taxable years
ending on or after December 31, 2008 as
part of a transaction with persons who would
be a member of a unitary group if not for

the restrictions against including in a single
unitary business group taxpayers who use
different apportionment formulas. N

Disclaimer: The information presented is general information and is not intended to be relied upon without
consulting a tax professional regarding your specific facts and circumstances. This advice is not intended or

written to be used for, and it cannot be used for, the purpose of avoiding any federal tax penalties that may be
imposed, or for promoting, marketing or recommending to another person, any tax-related matter.
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New York—Bulk Sale Notification

The New York Division of Tax Appeals
determined that a New York taxpayer was
liable for sales tax owed by the seller in a
bulk sale transaction when the taxpayer
failed to timely file a notification of

bulk sale with the New York Division of
Taxation. Tax Law § 1141(c) requires

the purchaser in a bulk sale transaction to
notify the Division of Taxation at least ten
days prior to making payment or taking
possession of the assets in order to protect
the him/herself from becoming liable

for the seller’s sales tax liabilities. In this
case, the taxpayer mailed the notification
on the day of the sale and failed to put
the consideration for the assets in escrow
pending final approval from the Division
of Taxation.

Many states have similar laws requiring
advance notification of bulk sale
transactions. Taxpayers should review the
bulk sale notification requirements prior
to entering such transactions to minimize

potential sales tax liabilities. W

For more information about any of these tax issues,
contact:

Pittsburgh:
Timothy Adams, (412) 697-5250
tadams@schneiderdowns.com
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Amnesty Program Updates

Virginia Tax Amnesty Program
Virginia has recently enacted legislation
authorizing a tax amnesty program that
will take place for a period between 60
and 75 days during the upcoming fiscal
year of July 1, 2009 to June 30, 2010.
All penalties and one-half of the interest
will be waived upon payment of the tax.
The program is open to all taxpayers
who are required to file a return or pay
any tax administered or collected by the
Virginia Department of Taxation with the
following exceptions:

o  Taxpayers under investigation or
prosecution for filing a fraudulent
return or filing a return with the
intent to evade tax.

e Taxpayers with any assessment that is
less than 90 days prior to the first day
of the program or with respect to any
liability arising from failure to file a
return for which the due date of the
return is less than 90 days prior to the
first day of the program.

e  Any taxpayer with an income tax
liability attributable to tax years
beginning on and after January 1,

2008.

Taxpayers who are eligible for amnesty
and do not take advantage of the amnesty
program are liable for an additional
penalty assessment of 20% on the
underpayment of tax after the end date of

the amnesty program. &

Connecticut Amnesty Program
Connecticut is offering tax amnesty
beginning May 1, 2009. The amnesty
includes tax periods ending on or
before November 30, 2008. Nearly

all Connecticut taxes administered by
the Department of Revenue Services
are eligible for the amnesty, including
business use tax, corporation business
tax, and sales and use tax. The amnesty
program requires an application and is
not available to taxpayers who are under
audit or the subject of a civil or criminal
investigation. N

Proposed Maryland Amnesty Program
The Maryland Senate recently passed
legislation authorizing an amnesty period
from September 1, 2009 to October 31,
2009. The amnesty would be applicable
to taxpayers who underpaid their taxes
and or failed to file the appropriate
returns for individual income tax,
corporate income tax, withholding,

sales and use tax, and admission and
amusement tax. The legislation would
allow the Maryland Comptroller to abate
all penalties and interest related with the
late payment of tax during the amnesty
period. The proposed legislation must
be approved by the Maryland House

of Delegates and the Governor before
becoming law. N
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