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The Big Picture
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How the Affordable Care Act (ACA) Became Law

 March 11, 2010 -- In a letter to Senate Minority Leader Mitch McConnell, 
Majority Leader Harry Reid says Democrats will use 'reconciliation' to pass the 
health care bill, needing only 51 votes

 March 21, 2010 -- The Senate passes its version of the bill, sending the 
legislation to President Obama's desk to be signed. A separate package of 
changes expanding the reach of the measure also passed the House over 
unanimous GOP opposition, and will be taken up by the Senate

 March 23, 2010 – President Obama signs the health care bill into law

 June 28, 2012 – Supreme Court upholds ACA, except for Medicaid funding

 Individual Mandate not sustained as within the scope of Congress’ Article 1, Section 8 power to 
regulate Commerce Clause,  Congress cannot force commerce to justify regulatory action (5-4 
Roberts, Kennedy , Scalia, Alito, Thomas)

 Individual Mandate sustained as a constitutional exercise of Congress’ Article 1, Section 8 taxing  
powers, aka a “Penalty Tax” (Roberts, Ginsberg, Breyer, Sotomayor, Kagan)
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Fundamental Changes Impacting Americans

 Effective January 1, 2014, every American is 
required by law to have healthcare or pay a penalty.

 Insurance companies are required to cover all 
applicants regardless of health.

 Healthcare can be acquired through:
 Employer
 Exchange
 Medicare
 Medicaid
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Taxes & Fees
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Key 2014 Provisions: Taxes & Fees 

The following taxes & fees will have a significant financial impact on 
health plans, employers and other groups.
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Impact on Rates

 Medical Device Tax
 PCORI Fee
 Reinsurance Fee
 Insurer Fee

Annual Rate Impact
Fully Insured:  4-5%
Self Funded:  3% 
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Patient-Centered Outcomes Research Institute 
(PCORI) 

 The Affordable Care Act (ACA) established the Patient-Centered 
Outcomes Research Institute (PCORI) to fund and disseminate 
comparative effectiveness research that will assist patients, 
clinicians, purchasers, and policymakers in making informed 
health decisions. 

 The fee applies to all plans with plan years ending on or after 
October 1, 2012 and before October 1, 2019. 

 The amount of the fee depends on the policy year. 

 The fee is one dollar for policy years ending before October 1, 2013 
and two dollars for policy years ending before October 1, 2014. 

 For policies ending on or after October 1, 2014, the fee is increased 
by projected per capita healthcare spending growth. 
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Reinsurance Fee 

 Under Section 1341 of ACA, health insurance issuers and 
third party administrators, on behalf of group health plans 
will pay an assessment to fund state non-profit reinsurance 
entities for the purpose of establishing a high-risk pool for 
the individual market. 

 The recently issued proposed regulations still leave many procedural questions 
unanswered but we do know that the fee for 2014 will be $63 per covered life. 
Plans will receive a notice from HHS in November 2014 indicating the aggregate 
dollar amount of the assessment and the fee will be payable in December. This 
fee can be given to the TPA who will then remit to HHS on the plan’s behalf. 

 The amount of the assessment is $25 billion and will be collected over the three-year period 
in the amounts of $12 billion in 2014, $8 billion in 2015 and $5 billion in 2016. 

 The assessment is imposed for a limited number of years, beginning in 2014 and 
ending in 2016. 
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Annual Fee on Health Plans

 Effective January 1, 2014, the ACA imposes a new annual fee 
on heath insurance providers based on their market share of 
net premiums written, or the sum of premiums earned from 
all policies, during the previous year.

 The fee is anticipated to raise $101.7 billion and is not tax 
deductible.

 Total fee to be collected across all health insurers is:
 $8 billion in 2014
 $11.3 billion in 2015 and 2016
 $13.9 billion in 2017
 $14.38 billion in 2018
 After 2018, the fee increases annually based on premium growth
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The Exchanges:  
Small Group (2-50) 

& 
The Individual
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Small Group (2-50) Options

 Discontinue offering employer sponsored coverage with no 
penalty

 Sponsor a SHOP (Small Business Health Options Program) 
Exchange plan

 Off Market Exchange

 December 1, 2013 Renewal

 Self-Funding

 Defined Contribution
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Underwriting Changes:  
Small Group (2-50) & Individual Markets

Guaranteed 
Issue

No Health 
Status 
Rating

Also known as 
modified community 

rating

3:1 Age 
Rating 
Bands
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Exchanges

Exchange plan product requirements

Plus catastrophic plan offering for individuals younger than 30 or facing financial hardship

Platinum 
90%

actuarial value

Gold 
80%

actuarial value

Silver
70%

actuarial value

Bronze
60%

actuarial value

All will include 
Essential Health 

Benefits
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10
essential
health benefits

Pediatric 
services, 

including oral 
and 

vision care

Ambulatory
patient

services Emergency
services

Hospitalization

Maternity and 
newborn care

Mental health 
and substance 
use disorder 

servicesPrescription
drugs

Rehabilitative 
and habilitative 
services and 

devices

Laboratory
services

Preventive and 
wellness services 

and chronic 
disease 

management

These expanded benefits have:

No lifetime limits
No annual dollar 

limits

Essential Health Benefits
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Individual Market Case

40-Year Old Family with 2 Children
Average Health Status in Columbus, Ohio

Wellpoint
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For Exchange plans onlyFor Exchange plans only Income ranges for 
133% to 400% FPL
Income ranges for 
133% to 400% FPL

 To be eligible, individuals 
must:
 Have income between 133% 

and 400% of federal poverty 
level (FPL)

 Not have access to minimum 
essential coverage through 
their employer or have access 
to coverage, but it is not 
affordable 

 Premium credits for any 
Exchange plan

 Cost-sharing subsidies –
Silver plan only

 Individual:
 $15,857 to $45,960 

 Household of four:
 $35,500 to $94,200

Subsidies for Individuals
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Subsidy Impact

HOUSEHOLD
SALARY

TOTAL ANNUAL 
PREMIUM

INDIVIDUAL'S 
COST 

GOVERNMENT 
SUBSIDY

$100,000 $19,069 $19,069 $0
$75,000 $19,069 $10,141 $8,928
$50,000 $19,069 $6,373 $12,696
$35,000 $19,069 $4,393 $14,676

55 –Year Old Male with a Family of 4

30–Year Old Single Male
INDIVIDUAL
SALARY

TOTAL ANNUAL 
PREMIUM

INDIVIDUAL'S 
COST 

GOVERNMENT 
SUBSIDY

$47,000 $3,777 $3,777 $0
$32,000 $3,777 $3,441 $336
$22,000 $3,777 $1,893 $1,884
$16,000 $3,777 $1,137 $2,640
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Penalties for Individuals

2014:
Greater of $95 or 1% of taxable income

2015:
Greater of $325 or 2% of taxable income

2016:
Greater of $695 or 2.5% of taxable income

2017 and beyond:
Annual adjustments

• Families will pay half the amount for children up to a cap of 
$2,250 for the entire family. 

21



Sample Individual Marketplace Plans
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Anthem Individual Benefit Snapshot

 Network
 Tier 1 – Lower cost share - Mount Carmel
 Tier 2 – Higher cost share

 Office Visits
 Depending on plan, cost of first 2-3 visits is the office visit copay
 After 2-3 visits, cost of office visit applies to deductible/coinsurance

 Pharmacy
 Allowed 2 courtesy fills at retail pharmacy
 After 2 refills at pharmacy, mandatory mail order
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Sponsoring a SHOP (Small Business Health Options 
Program) Exchange Plan 

 Law allows employers to sponsor an Exchange plan

 You choose the level of coverage you’ll offer, and define how 
much you’ll contribute towards your employees’ coverage.

 25 or fewer employees + average wages less than $50,000 qualify 
for subsidy for first two years coverage is offered through 
an Exchange

 Credit up to 50% of employer cost 

 Credits decrease on a sliding scale as group size and employee 
wages increase
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December 1, 2013 Renewal

 Move renewal date to December 1, 2013

 Allows group to avoid community rate for 11 
months in 2014
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2014 Market Reforms
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Auto Enrollment 

 Employers with 200 or more full time employees will 
be required to automatically enroll all new 
employees and to continue the enrollment of current 
employees in group health coverage. 

 Plans must provide for an opt-out. 

 We are still awaiting regulations on how Auto-enrollment will 
work which are anticipated to be released sometime in 2014 
with the effective date for Auto-enrollment beginning likely 
sometime in 2015. 
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What Reforms Do We Need to Be Concerned With? 

 Pre-existing exclusion limitations will be prohibited, regardless of age. 

 If offered, Dependent Coverage must be extended until age 26 regardless of 
the availability to the dependent child of other employer sponsored group 
health coverage. 

 No annual dollar limits on essential health benefits.
 Be aware that plans can put an annual dollar limit and a lifetime dollar limit on spending for 

health care services that are not considered “essential.”

 Limitation on waiting period may not exceed 90-days. 

 Employer awards for wellness programs increased to 30% of the COBRA 
cost of coverage (Secretary has discretion to increase to 50%). 
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Compliance
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Compliance

 Increased Audits

 Group Health Plans need plan documents and Summary 
Plan Descriptions (SPDs) just like retirement plans

 Employer “Notice of Exchange”

 Health Care Reform Annual Notices

 Summary of Benefits and Coverage (SBC)
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Employer Notice of Exchange

 Under the ACA, employers should provide a “Notice of Exchange” to all 
current employees by October 1, 2013.  After October 1, 2013, notices 
should be provided to new employees within 14 days of hiring.  There is 
no fine or penalty under the law for failing to provide the notice.

 Requirements of the Notice include:
 information about the existence of the Exchange and the services provided and the manner 

in which employees may contact the Exchange to request assistance;
 explanation of how employees may be eligible for a premium tax credit or a cost-sharing 

reduction if the employer’s plan does not meet certain requirements; and
 informs employees that if they purchase coverage through the Exchange, they may lose any 

employer contribution toward the cost of employer-sponsored coverage, and that all or a 
portion of this employer contribution may be excludable for federal income tax purposes 

 Model Notices available at:
 http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf
 http://www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf
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HCR Annual Notices

Grandfathered Plans
 Grandfathered Model Notice
 WHCRA Notice (Women’s Health and Cancer Right Act)
 CHIPRA Notice (Children’s Health Insurance Program Reauthorization 

Act
 HIPAA Special Enrollment Rights Notice

Non-Grandfathered Plans
 Patient Protection Notice – Choice of Providers
 WHCRA Notice (Women’s Health and Cancer Right Act)
 CHIPRA Notice (Children’s Health Insurance Program Reauthorization 

Act
 HIPAA Special Enrollment Rights Notice
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HCR Annual Model Notices

Grandfathered Model Notice

This [group health plan or health insurance issuer] believes this [plan or coverage] is a “grandfathered 
health plan” under the Patient Protection and Affordable Care Act (the Affordable Care Act).  As 
permitted by the Affordable Care Act, a grandfathered health plan can preserve certain basic health 
coverage that was already in effect when that law was enacted.  Being a grandfathered health plan 
means that your [plan or policy] may not include certain consumer protections of the Affordable Care 
Act that apply to other plans, for example, the requirement for the provision of preventive health 
services without any cost sharing.  However, grandfathered health plans must comply with certain 
other consumer protections in the Affordable Care Act, for example, the elimination of lifetime limits 
on benefits.  

Questions regarding which protections apply and which protections do not apply to a grandfathered 
health plan and what might cause a plan to change from grandfathered health plan status can be 
directed to the plan administrator at [insert contact information].  [For ERISA plans, insert: You may 
also contact the Employee Benefits Security Administration, U.S. Department of Labor at 1-866-444-
3272 or www.dol.gov/ebsa/healthreform.  This website has a table summarizing which protections do 
and do not apply to grandfathered health plans.] [For individual market policies and nonfederal 
governmental plans, insert: You may also contact the U.S. Department of Health and Human Services 
at www.healthreform.gov.]  
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HCR Annual Model Notices

WHCRA Model Notice

Federal law requires that all plan participants be notified at enrollment and annually
of their rights under the “Women’s Health and Cancer Rights Act.” This notice is 
being furnished to you in compliance with the requirements of the law.

The law requires that all group health plans that provide coverage for a surgically 
removed breast must also:

 Provide coverage for reconstruction of the surgically removed breast;
 Provide coverage for surgery and reconstruction of the other breast to produce a 

symmetrical appearance; and
 Provide coverage for prostheses and any physical complications that may occur in 

any stage of a mastectomy, including lymph edemas (swelling associated with the 
removal of lymph nodes).

Coverage for breast reconstruction and any related services will be subject to any Plan 
deductibles and covered percentage amounts that apply to other covered medical 
benefits of the Plan.
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HCR Annual Model Notices

CHIPRA Model Notice

If you or your children are eligible for Medicaid or CHIP and you are eligible for health coverage from 
your employer, your State may have a premium assistance program that can help pay for coverage.  
These States use funds from their Medicaid or CHIP programs to help people who are eligible for these 
programs, but also have access to health insurance through their employer. If you or your children are 
not eligible for Medicaid or CHIP, you will not be eligible for these premium assistance programs. 

If you or your dependents are already enrolled in Medicaid or CHIP and you live in a State listed below, 
you can contact your State Medicaid or CHIP office to find out if premium assistance is available.  

If you or your dependents are NOT currently enrolled in Medicaid or CHIP, and you think you or any of 
your dependents might be eligible for either of these programs, you can contact your State Medicaid or 
CHIP office or dial 1-877-KIDS NOW or www.insurekidsnow.gov to find out how to apply.  If you 
qualify, you can ask the State if it has a program that might help you pay the premiums for an 
employer-sponsored plan.  

Once it is determined that you or your dependents are eligible for premium assistance under Medicaid or 
CHIP,  as well as eligible under your employer plan, your employer must permit you to enroll in your 
employer plan if you are not already enrolled.  This is called a “special enrollment” opportunity, and 
you must request coverage within 60 days of being determined eligible for premium assistance. If you 
have questions about enrolling in your employer plan, you can contact the Department of Labor 
electronically at www.askebsa.dol.gov or by calling toll-free 1-866-444-EBSA (3272).
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HCR Annual Model Notices

HIPAA Special Enrollment Rights Model Notice

Individuals whose coverage ended, or who were denied coverage (or were not eligible for 
coverage), because the availability of dependent coverage of children ended before 
attainment of age 26 are eligible to enroll in [Insert name of group health plan or health 
insurance coverage].  Individuals may request enrollment for such children for 30 days 
from the date of notice.  Enrollment will be effective retroactively to [insert date that is 
the first day of the first plan year beginning on or after September 23, 2010.]  For more 
information contact the [insert plan administrator or issuer] at [insert contact 
information].  
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HCR Annual Model Notices

Patient Protection – Choice of Providers Model Notice

Designation of Primary Care Providers
You have the right to designate any primary care provider (PCP) who participates in the 

network and who is available to accept you or your family members. For children, you 
may designate a pediatrician as the PCP. For information on how to select a primary care 
provider, and for a list of the participating primary care providers, call the Customer 
Service number on the back of your insurance card. 

Direct Access to OB/GYNs
You do not need prior authorization to obtain direct access to obstetrical or gynecological 

care from a health care professional in the network who specializes in obstetrics or 
gynecology. The health care professional, however, may be required to comply with 
certain procedures, including obtaining prior authorization for certain services, following 
a pre-approved treatment plan, or procedures for making referrals. For a list of 
participating health care professionals who specialize in obstetrics or gynecology, call the 
Customer Service number on the back of your insurance card.
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The SBC – What is it? 

 As of September 2012, ACA now requires group health plans and 
health plan issuers to compile and provide an SBC that 
"accurately describes the benefits and coverage under the 
applicable plan and coverage." 

 The SBC requirement applies to insured and self‐funded ERISA 
group health plans, including grandfathered plans*, as well as to 
non‐ERISA group health plans and individual health insurance 
coverage. 

*A grandfathered plan is a group health plan that was created on or before 
March 23, 2010. Grandfathered plans are exempted from many changes 
required under the Affordable Care Act. Plans or policies may lose their 
“grandfathered” status if they make certain significant changes that reduce 
benefits or increase costs to consumers.
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The SBC – When do you deliver it? 

 General rules on when group health plans must 
deliver an SBC to plan participants and beneficiaries. 

 At enrollment: The plan must provide an SBC for all options for which 
an individual is eligible to enroll with any written application materials 
distributed by the plan. If the plan does not distribute written 
application materials for enrollment, the SBC must be distributed no 
later than the first day the participant is eligible to enroll.

 The plan also must provide an SBC to HIPAA special enrollees within 7 
business days of a request for enrollment. 

 Upon Request. If a participant or beneficiary requests, the plan must 
provide an SBC as soon as practicable, but no later than 7 business days 
after request.
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The SBC –Plan Changes 

 What if the plan is modified? 

 If a plan makes a mid‐year material modification to coverage that 
would affect the content of the SBC, the plan must provide notice of 
the modification to enrollees no later than 60 days prior to the date 
the modification becomes effective. 

 The requirement does not apply to modifications at renewal. 

 The modification notice can either be a separate notice describing 
just the material modification or an updated SBC. 

 If delivered electronically, the modification notice must follow the 
electronic delivery rules for SBCs. 
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The SBC – Penalties for Failure to Deliver 

 Is there a penalty for not providing an SBC? 

 Yes, a health plan that willfully fails to provide an SBC will be subject to a 
fine of up to $1,000 for each failure. 

 A failure with respect to each participant and beneficiary constitutes a 
separate offense. 

 DOL has enforcement authority over ERISA plans and indicated it will 
issue separate penalty regulations. HHS has enforcement authority over 
insurers and non‐federal governmental plans. 

 Failures also are subject to the excise tax reporting requirements for 
group health plans (other than governmental group health plans) under 
Internal Revenue Code 4980D. 
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W-2 Reporting - Updated Guidance 

 The requirement for 2014
–Employers must report value of aggregate cost of employer-
sponsored health benefits on W-2s for 2013 (issued in 
January 2014)

 This does not mean the value of health coverage will become taxable 
income.

 “The reporting is intended to inform employees of the cost of their health care 
coverage and does not cause excludable employer-provided coverage to 
become taxable.” 
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W-2 Reporting - Updated Guidance 

 Certain costs and types of coverage are not 
reportable on the Form W-2. 

 Does not apply to Health Care FSAs if contributions only occur through 
IRC 125 employee salary deferrals

 Does not include Dental and/or Vision coverage that is considered 
limited scope or unbundled from Medical/Rx benefits

 Does not include any amounts contributed to a Health Savings Account 
(but continue reporting on HSAs in box 12 using code W); and

 Does not include costs under an EAP, wellness program, or on-site 
medical clinic if the employer does not charge a premium for that 
coverage under COBRA
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Over or Under 50 Employees?
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Are you an Applicable Large Employer (ALE)? 

 Did you average at least 50 FTE (full time 
equivalents) in the preceding calendar year? 

 For 2014 transition year you may use a 6 month average 
(rather than a full year) during 2013 to make the 
determination. 

 For new employers in 2014 if you anticipate hiring 50 or more 
FTE in 2014 you will be considered an ALE. 

 ALE status is determined on a controlled group basis, however 
any penalty fees owed will be assessed against the individual 
members of the control group. 
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What is a Controlled Group?

 Control Group Concept

 Multiple Employers may be treated as a single employer 
for ACA issues

 Parent – Subsidiary
 Brother – Sister
 Must know ownership percentages

 Effective Control
 Controlling Interest
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Are you an Applicable Large Employer (ALE)? 

 In order to determine if you are an ALE you 
must add the following: 
 Anyone who works on average 30 or more hours per week or 

130 hours per month is considered full time. 
 Anyone who works less than 30 hours per week is considered 

part time but you must calculate their full time equivalency. 
This is done by adding the total hours worked and dividing by 
120. Add this number to the number of full time employees 
and round down to determine if you have 50. 

 Regarding seasonal employees; if they work no more than 4 
calendar months or 120 days, you can back these out of ALE 
calculation. 
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ALE FTE Calculation:  Seasonal Employees

 IRS says employers may use reasonable good faith 
interpretation of the term “seasonal employee” in 
2014 to include retail employees employed during 
the holiday season, or agricultural workers

 The preamble to the Proposed Rule indicates the IRS may 
issue a future rule that defines a seasonal EE that works less 
than a specified period of time within a calendar year
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The ALE FTE Calculation - An Example 

 ABC Company has 47 employees that work at least 
30 hours per week. They also employ 3 part time 
workers who work varying hours. In the month of 
December 2013 the following are the total number of 
hours worked: 

 Mary – 100 hours 
 Ted – 100 hours 
 Liz – 40 hours 
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The ALE FTE Calculation 

 In order to determine if ABC has 50 FTE’s add the 
total hours worked by Mary, Ted and Liz (100 + 100 
+ 40 = 240 and divide by 120 = 2) .

 ABC must add 2 FTE to their total count bringing the 
headcount to 49 FTE. 

 This sample calculation must be done each month 
and if ABC continues to average less than 50 FTE for 
each month, they will not be considered an ALE and 
will not be subject to 4980H. 
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Are you an ALE? The Results… 

 If you have less than 50 FTE …YOU ARE NOT AN 
ALE AND YOU ARE NOT SUBJECT TO 4980H
 No potential penalties apply, but you still need to pay PICORI 

and Reinsurance Tax, as well as comply with other 2014 
benefit mandates. 

 If you do have 50 FTE, you are subject to 4980H 
 This doesn’t mean you have to provide coverage it just means 

you need to factor in the cost of no coverage/coverage too 
expensive to your plan design considerations. 
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Pay or Play?
50+ Employees



The Employer Mandate – IRC 4980H

 Overview 
 IRC 4980H prescribes one of two excise taxes on an Applicable 

Large Employer if a full time employee enrolls in the Exchange 
and receives an IRC 36B premium tax subsidy for any month. 

 These are: 

 4980H(a) – “Sledgehammer”: The Applicable Large 
Employer failed to offer full time employees minimum essential 
coverage during such month. 

 4980H(b) – “Pickaxe”: The Applicable Large Employer failed 
to offer full time employees with Minimum Essential Coverage 
that is affordable and provides Minimum Value during such 
month. 
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Before we Begin…Let’s Step Back 

 It is easy to get caught up in the frenzy … To offer coverage or not to 
offer coverage…that is the question…. 

 BUT, it is important to remember that there is nothing in the ACA 
that requires you to make this decision. 

 The real question is NOT how many hoops do I have to jump 
through and days/weeks of time must my team spend to avoid these 
penalties. 

 RATHER the ACA does not change our most fundamental questions 
about employer sponsored coverage which are: 
 WHAT COVERAGE do I want to offer? 
 TO WHOM do I want to offer it to? 
 HOW MUCH do I want to share the cost with my employees? 
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Before we Begin…Let’s Step Back 

 As we start to formulate our answers to these 
questions, the ACA potential penalties must now be 
factored in. 

 These potential penalties now compel us to add a few 
new questions: 
 BASED on what I want to offer, MIGHT I have to pay the 

government for: 
 FAILURE to offer coverage to everyone? 
 FAILURE to meet minimum standards of coverage; or 
 FAILURE to make it affordable to all my employees. 
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Before we Begin…Let’s Step Back 

 Remember that in either penalty scenario an 
employee must go to the Exchange and qualify for a 
subsidy and use it to buy a policy. 

 Will employees do it? 
 Some employees will jump on spouse’s plan and not go to the 

Exchange. 
 Some employees will make too much money to get a subsidy. 
 Some household incomes will be low enough to qualify for 

Medicaid. 
 Some may not get any coverage at all and pay individual mandate. 
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No Coverage – “Sledgehammer” Penalty 

 This penalty is applicable in the instance where an 
ALE does not offer Minimum Essential Coverage 
(MEC). 
 Coverage for spouses is NOT required to avoid this penalty. 
 This penalty does not factor in the cost of coverage to the 

employee, avoiding this penalty is as simple as providing 
access to a plan that can be 100% employee paid. 

 Employees must have an effective opportunity to enroll no less 
than 1 time per plan year. 

 There is currently NO guidance on what constitutes MEC. 
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No Coverage – “Sledgehammer” Penalty 

 In the event that coverage is not offered and any full 
time employee goes to the Exchange, grabs a federal 
government subsidy and purchases coverage, the 
employer will be required to pay a penalty on 
all full time employees, not just the employee 
who went to the Exchange.
 The amount of the penalty has initially been set at 

$2000/year. 
 The penalty is assessed monthly for any month in which an 

employee utilizes a subsidy to purchase an Exchange policy. 
 When calculating the penalty, you subtract 30 from your full 

time employee count. 

73



“Sledgehammer” Penalty- An Example 

 ABC Company in Columbus, OH has 200 employees that work more 
than 30 hours per week. 

 ABC Company, decides to discontinue offering coverage to 
employees. 

 Mary Jones, a full time employee enrolls in the Marketplace.  
Because her family household income is below $88,000, Mary 
qualifies for a premium subsidy to help offset the cost of a family 
policy through the Marketplace. 

 Mary purchases a one year family policy through the Marketplace 
using her subsidy plus some money she has in savings. 

 No other employees of ABC Company get coverage through the 
Marketplace. 

 ABC Company will be assessed the No Coverage Penalty, calculated 
as follows: 
 (200-30) x 2000 = $340,000 will be owed by ABC merely because one of their 

200 full time employees utilized a subsidy to purchase a policy. 
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Insufficient or Unaffordable Coverage –
“Pickaxe” Penalty  

 In the event that you offer coverage to all of your full 
time employees and their dependent children, you 
may be subject to a smaller penalty of $3000/ year 
in the event of one of 2 instances: 
 COVERAGE IS TOO EXPENSIVE – If the cost of a single only 

policy on your plan is more than 9.5% of an employee’s 
household income and an employee goes to the Marketplace 
and uses a subsidy, your coverage would be determined to be 
unaffordable. 
 Safe harbor determination allows you to use W-2 wages (you 

cannot add back pre-tax salary reductions for things like 401(K); 
hourly rate of pay x 130 hours (hourly employees or monthly rate 
of pay (salary employees); or published FPL for a single individual. 
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Insufficient Coverage – “Pickaxe” Penalty 

 COVERAGE DOES NOT MEET MINIMUM VALUE- If the 
plan’s share of the total allowed costs of benefits provided 
under the plan is LESS than 60% and an employee goes to 
the Marketplace and buys a policy using a subsidy the 
$3,000 penalty will apply to that employee. 

 There is no guidance yet on how to calculate Minimum Value 
but HHS/IRS plan to develop a calculator, they will also 
publish design based safe harbors that will meet the minimum 
value. 
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Insufficient Coverage – “Pickaxe” Penalty –
An Example 

 ABC Company has 200 employees that work more than 30 hours 
per week. 

 ABC Company, rather than risk the Sledgehammer Penalty, offers 
healthcare coverage to all of their employees BUT in order to defray 
the cost of doing so, they increase premiums to their employees to 
much higher rates. The employee share of the premium for single 
only coverage on ABC’s plan is $5000/year. 

 Mary Jones, a title clerk, makes approximately $25,000 per year. 
The premium charged by ABC of $5000, is equal to 20% of Mary’s 
W-2 reported income. ABC coverage is “too expensive” for Mary 
because it is more than $2,375 or 9.5% of Mary’s annual income. 
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Unaffordable Coverage – “Pickaxe” Penalty –
An Example 

 Mary decides to explore the Marketplace and finds that she 
qualifies for a subsidy based on her household income. 

 Mary enrolls in the Marketplace and purchases a family policy 
using her subsidy plus some money she has in savings. 

 No other ABC employees utilize subsidies to buy coverage 
through the Marketplace.

 ABC Company will pay a penalty equal to $3000. Since coverage 
is offered to all full time employees, ABC’s total cost in this 
example for offering “expensive” coverage is $3000, NO OTHER 
PENALTIES APPLY. 
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50+ Penalty Exhibit I
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50+ Penalty Exhibit II
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Self-Funding
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Self-Funding Advantages

 Carriers are beginning to offer self-funding for groups with as few as 15 employees
 Allows groups size 15-50 to avoid community rating
 Risk of self-funding may be more cost effective then Exchange premiums

 Allows all groups the ability to design own benefit plan
 Must comply with employer mandate and minimum essential benefits 

 Control of Reserves
 Employer can hold onto reserves and has ability to invest them where they see fit
 Employer only pays reserves when claims occur

 Claims experience
 All groups will receive claims experience regardless of size

 Avoid premium tax

 Only paying renewal increase on fixed costs
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Self-Funding Overview

 Employer will pay a low fixed cost to an insurance carrier or Third-
Party Administrator (TPA), every month, regardless of claims. 

 The fixed costs include but are not limited to:
 Specific Deductible: The stop loss deductible is the amount for which the client is 

responsible for each individual employee or dependent claim in the policy year.
 Aggregate Stop-Loss: Provides protection for an excessive amount of claim 

expenditures for the entire group for the policy year.
 Medical Administrative Fee
 Network Access Fee
 Utilization Management Fee
 Prescription Fee
 COBRA and HIPAA 

 Fixed Costs are approximately a third of the fully insured equivalent 
premium.

 Employer then pays the cost of eligible claims up to each 
individual’s specific deductible.
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ABC Company
Self-Funded
Financial Analysis
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Defined Contribution
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Defined Contribution

 Fixed budget:  control cost

 Less administrative burden

 More plan options for employees

 Solutions for full, part-time, retired employees

 Attract and retain employees
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Safe Harbors
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Full Time Employees – Available Safe Harbors 

 Safe harbor rules are available if you want to examine your 
employee population to determine more precisely who 
should be deemed full time under the proposed regulations.

 You do not have to use these safe harbors but they are 
available. 

 The basic concept of the safe harbor is to utilize both a look 
back or measurement period and a look forward or stability 
period. 
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Full Time Employees – Available Safe Harbors 

 NEW EMPLOYEES 
 Utilization of the safe harbor may be a good idea if you are uncertain on average 

how many hours per week a new employee will work. 

 For these employees you will set up an Initial Measurement Period (generally 3-
12 months) and if during that period the employee works on average more than 
30 hours per week, you will be required to offer that new employee coverage 
during the subsequent stabilization period (cannot be less than the IMP). You 
may have a short (up to 90 day, Administrative Period after the IMP to allow for 
plan enrollment), however coverage must begin no later than the end of the 1st 
month that begins on or after the anniversary of the employee’s hire date. 

 For new employees where hours worked is more certain, the safe harbor should 
not be used, rather coverage must be offered to such new employee within 90 
days of date of hire. 

 If the new employee changes status (drops to part time) during the stability 
period, this does not affect their classification as full time, coverage must be 
continued. 
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Full Time Employees – Available Safe Harbors 

 ONGOING EMPLOYEES 
 Utilization of the safe harbor may be a good idea for your ongoing employees if 

you are uncertain on average how many hours per week your non-exempt 
employees actually work. 

 For these employees you will set up a Standard Measurement Period (generally 
3-12 months) and if during that period the employee works on average more than 
30 hours per week, you will be required to offer that ongoing employee coverage 
during the subsequent stabilization period (cannot be less than the SMP). You 
may have a short, up to 90 day, Administrative Period after the SMP to allow for 
plan enrollment. 

 For exempt employees who are considered full time employees and are expected 
to work at least 30 hours or more per week, the safe harbor should not be used, 
rather coverage must be offered to such employees. 

 If the employee changes status (drops to part time) during the stability period, 
this does not affect their classification as full time, coverage must be continued. 
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Questions?
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Contact Information

Benefit Administrators
For more in depth information and specific analysis of your 
health plan, contact:

Chris Pagnotto
cpagnotto@benefitadm.com

Chris Campisi
cac@benefitadm.com

Benefit Administrators
ph: 614-336-2700/800-375-9740
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