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Eugene J. Logan, CPA
Shareholder

Gene has more than 27 years of public accounting
experience. He has extensive experience with
nonprofit industry. Providing business, tax and
consulting services to more than 150 non‐for‐profit
clients. Areas of expertise include tax exempt
status, public charity status vs private foundation,
planning associated with for profit ventures,
compensation and private inurement issues, UBTI
Planning, charitable trusts and estate planning.
He has worked with religious organizations, arts
and cultural organizations, civic organizations,
business and professional associations and private
foundations.
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Melanie C. Pantalone, CPA
Tax Manager

Melanie has more than 6 years of public
accounting experience, primarily focused on
tax‐exempt organizations. She has extensive
knowledge in compliance matters, reviewing
activities for UBTI, assessing foreign information
reporting requirements and filing state
solicitation registrations.
Melanie has worked with religious
organizations, colleges and universities,
hospitals, arts and cultural organizations,
business league organizations, social clubs and
private foundations.
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Update on Tax Reform
Trends of Exempt Organizations
Recent Developments
Year-End Primer
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2017 Tax Reform
• Short Title - The Tax Cuts and
Jobs Act of 2017
– Became Public Law No: 115-97
on December 22, 2017
– Amends the Internal Revenue
Code of 1986
– Law passed via the budget
reconciliation process permitting
passage by a simple majority vote
– The Byrd Rule
• Due to the Byrd Rule the law may
only reduce revenue by less than
$1.5 trillion over the next 10 years
(practical effect is many provisions
of new Act sunset prior to 10 year
window)
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Provisions Impacting Exempt Organizations
• Unrelated Business
Income
• Qualified
Transportation Tax
• Excise Taxes
• Charitable
Contributions
• Employee Benefits
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Unrelated Business Taxable Income
• Unrelated trade of business taxable income must be
separately computed
– Deductions of one trade or business cannot offset
income of another unrelated trade
or business for the same taxable
year (“silo-ing”)

• The term “trade or business”
is not defined
– Application of the new provision to
alternative investments of
pass-through entities such as
partnerships is unclear
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UBIT – Notice 2018-67
• First Guidance Related to EO Provisions
• No Bright-Line Test for Trade or Business
– Rely upon reasonable, good-faith interpretations of the
IRC
– Indicates use of NAICS 6-digit codes will be considered
reasonable

• Investment in Partnership with UBIT
– Can aggregate UBTI from single partnership if –
• DE Minimis test (less than 2% ownership)
• Control test (less than 20% ownership and no control)

– Transition rule for partnership acquired before August
21, 2018.
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UBIT – Notice 2018-67 (Cont.)
• Taxable Fringe Benefits not a UBIT Activity
– If only one other UBIT activity §512(a)(6) would not
apply. Does this mean you can offset?

• Discussion on NOL and UBTI
– Confirms Pre-2018 NOLs can be used to offset any
income.
– Discusses ordering rules on pre-2018 NOL’s and post
2018 NOL’s.

• Requests for guidance throughout, not finalized,
but can be relied upon.

9

Qualified Transportation Fringe
Benefit Taxation
• The value of certain fringe benefits provided to
employees on a tax-free basis will
be treated as unrelated business
taxable income (UBTI)
– Qualified transportation fringe
benefits
– Parking
– On-premises health facilities

• Provision attempts to provide
parity between tax-exempt
organizations and taxable corporations
• Effective for amounts paid or incurred beginning
January 1, 2018
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Qualified Transportation Fringe
Benefit Taxation
• Challenge for Fiscal Year End Taxpayers
– June 30 extension and estimates

• Draft Form 990-T
– Amounts paid for disallowed fringes
– No guidance in instructions
– IRS comments on §274 expenses

• Impact to Religious Organizations
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Qualified Transportation Fringe
Benefit Taxation
• IRS Options
– Postpone until guidance or 1/1/19
– Safe harbor to no value parking

• “Brady Bill” introduced to the House on
11/29
– Bill concerning wildfires
– Provision to eliminate Code Section 512(a)(7)

• Guidance to come in December
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Excise Tax on Investment Income
•

New 1.4% excise tax on investment
income of private colleges and universities
that meet the following criteria:
–
–
–

500 tuition-paying students
Assets of at least $500,000 per student
(daily average of full-time students or
equivalent)
Institution has more than 50% of their
tuition paying students in the U.S.

•

Assets of all related organizations are
treated as assets of the institution

•

Assets utilized to directly carry on
educational purposes are excluded

•

Notice 2018-55 issued June 8, 2018
–
–

•

December 31, 2017 date for basis
No capital loss c/f

Effective for tax years beginning after
January 1, 2018

14

Excise Tax on Executive Compensation
• New 21% excise tax on
compensation in excess of $1
million paid to the five highest
paid employees for the tax
year
– Applies to “covered employees”
– Compensation treated as paid
when rights to remuneration are
no longer subject to substantial
risk of forfeiture

• Draft Form 4720
• Notice 2018-68 (covered
employee)
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Charitable Contributions
• AGI Limitation on cash charitable
contributions increased to 60%
• 80% deduction for charitable contributions
made for university athletic seating rights
repealed
• Exception to the contemporaneous written
acknowledgement requirement for
contributions of $250 or more repealed
(exception permitted reliance upon an
organization’s Form 990 as an
acknowledgement)
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Charitable Contributions
• Suspension of the Pease Limitation
– Up to an 80% phase-out of itemized deductions for
high income taxpayers

• Changes to the Gift and Estate Tax Lifetime
Exclusion ($11.2M for 2018)
• Uncertain whether charitable giving will
decrease due to the changes to individual
taxes (i.e., increase in standard deduction)
– Year-End check writing
– Indiana University study
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Employee Benefits
•

The exclusion from gross income
for qualified moving expense
reimbursements and the moving
expense deduction have been
suspended for tax years beginning
after January 1, 2018 and before
January 1, 2026 (Notice 2018-75)

•

Employees are no longer able to
exclude from gross income the
value of employee achievement
awards (regardless if the gift is
given as cash, cash equivalents,
gift cards, vacations, meals,
lodging, event tickets, stocks,
bonds or other securities)
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Employee Benefits
• Pickup of qualified transportation or
qualified parking as income
• Credit for Family Medical Leave
payments
– Applies to exempt organizations?
– Notice 2018-71
– Offset to UBIT and Parking Fringe Tax
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Not Included in the Final Act
•
•
•
•
•
•
•

Private foundation excise tax reduction on
investment income
Private foundation excise tax on failure to
distribute income
Exception from excess business holdings
tax for independently operated
philanthropic business holdings
501(c)(3) organizations permitted to make
statements related to political activities
(“The Johnson Amendment”)
Additional reporting requirements for
donor advised funds
Licensing of an organization’s name or
logo considered UBTI
Elimination of research exemption from
UBTI unless results freely available to the
public
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Not Included in the Final Act
• The following provisions related
to education were not repealed:
– Deduction of interest on student
loans
– Deduction for qualified tuition and
related expenses
– Exclusion for qualified tuition
reduction programs
– Employer-provided education
assistance

• Employer-provided housing
exclusion
• American Opportunity Tax Credit
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Going Forward
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Other EO Trends
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State Solicitation Registration
•

Approximately 41 states enacted charitable solicitation
statues
– 25 states require disclosure statements on solicitation materials
– 24 states have audit requirements and require a copy of the FS to
be submitted with registration
– Many states require registration prior to solicitation
– “Donate Now” button on organization’s website is considered
soliciting

•

Laws and regulations vary from state to state
– Definition of Solicitation varies between states
– Registration typically based on Annual Revenue or Gross
Contributions
– Various thresholds for audit vs. review vs. compilation
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State Solicitation Registration - Continued
•

Typical Required Documents for Initial State Registrations:
– Articles of incorporation
– Bylaws
– IRS Determination Letter
– IRS 1023
– List of Officers, Directors, Trustees, and Key Executives
– Lists of Affiliated Nonprofits
– IRS Form 990
– State-Specific Supplemental Forms
– Audited FS
– Contracts with Professional Fundraisers, Solicitors, and
Consultants
– Contracts that Describe Activities Defined as “Commercial CoVentures” in State Law
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State Payroll Registrations
• Hiring of out-of-state employees trigger
registrations
• States vary on laws and registration
– May need to register to do business or register as
a foreign organization
– If state has personal income tax, register for
withholding account
– Non-profits typically have different thresholds for
unemployment reporting requirements. May need
to register for an account
– Depending on the state, employer could be
responsible for withholding county/local taxes
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Executive Compensation
(Rebuttable Presumption – Intermediate Sanctions)

• Three requirements for establishing the
rebuttable presumption are:
1. The compensation arrangement must be
approved in advance by an authorized body of
the applicable tax-exempt organization, which is
composed of individuals who do not have a
conflict of interest concerning the transaction,
2. Prior to making its determination, the authorized
body obtained and relied upon appropriate data
as to comparability, and
3. The authorized body adequately and timely
documented the basis for its determination
concurrently with making that determination.
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Executive Compensation - Continued
• Form 990 Question
– Core Form, Part VI, Section B Policies,
Question 15a & b

– Disclosure in Schedule O for 15b must align
with intermediate sanction rules
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Recent Developments
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South Dakota v. Wayfair
• What is nexus? (economic vs. physical
presence)
– South Dakota’s law said nexus established in South
Dakota when:
• $100,000 in annual sales into South Dakota OR 200
separate transactions annually into the state
• No property or employees within the state required

– Ruling: Physical presence is no longer required for
substantial nexus for sales tax collection

• Impact: Many states expected to pass
legislation similar to South Dakota
• Significant to nonprofits who conduct online
sales of tangible personal property
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Mandatory E-Filing of Form 990
• Advisory Committee on Tax Exempt and
Government entities (ACT) recommended
mandatory electronic filing of Form 990
– First recommended in 2015
– Approx. 57% of all 990’s are e-filed, leaving
roughly 200,000 paper filers
– 77% of returns prepared by paid preparers are
e-filed, but only 14% of returns prepared by
the exempt org get e-filed
– Paper filings create difficult for the IRS in
digitizing data
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Final Regulations and Recordkeeping and
Substantiating Charitable Contributions
• Recordkeeping required for all cash contributions,
regardless of amount (this is in addition to
substantiation rules for contributions $250 or
more.
• Donor must maintain bank record or written
acknowledgement from charity providing name of
org, date, and amount of contribution
• Blank pledge cards do not meeting substantiation
requirements (e.g. Goodwill slips)
• New Regs provide detail of recordkeeping and
substantiation required for noncash contributions
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Other Developments
• Exempt Organizations, other than those
exempt under IRC 501(c)(3), no longer
need to complete Schedule B of Form 990
• 2018 draft versions of Form 990, Form
990-T and 4720 released – Form includes
new questions on executive comp and NII
• Renewed attempts to curtail the Johnson
Amendment
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Year-End Primer
•
•
•
•
•

W-2 Filings
1099-MISC Filings
PA Act 43 Withholding Requirement
Worker Classification
Year-End Review of Accountable Plan
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2018 Federal Due Date for Form
W-2 and Trends
• Beginning with 2016 Form - January 31
• Prior to 2016 Form – Paper filers February
28th, e-filers March 26th
• History of W-2c filings
–
–
–
–

2015 - 2.05M
2016 – 2.8M
2018 – 3.2M
Total increase of 56%
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Mismatches of Social Security
Numbers on W-2s
• Social Security Administration (SSA) sending
informational notices to employers errors
– Amount of errors
– Business Service Online (BSO)
– Provide corrections within 60 days

• Currently no penalties
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Encourage Employees to Perform a
Paycheck Checkup for Withholding
• Changes to Tax Cuts and Jobs
– Personal and dependent exemptions were
suspended
– Standard Deduction increased significantly
– Changes to Itemized Deductions – Schedule A
– Child Tax Credit increased from $1,000 to
$2,000
– New $500 credit for dependents who do not
qualify for Child Tax Credit
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IRS Suggestions on Who Should Check
Their Withholding
• Two-income families
• Individuals working two or more jobs who only work
for part of the year
• Individuals with children who claim credits such as
the Child Tax Credit
• Individuals with older dependents, including
children age 17 or older
• Individuals who itemized in 2017
• Individuals with high incomes and more complex
tax returns
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IRS Resources
• IRS Withholding Calculator
• IRS Publication 505 – Tax Withholding and
Estimated Tax (for 2018)
• IRS Tax Reform Page
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1099-MISC Instructions
• Due Dates:
– Box 7 - Due January 31st
– No Box 7 – January 31st to Recipient and March
31st to IRS. (February 15th for boxes 8 or 14)

• Mandatory E-filing for filers of 250 or more
forms
• Failure to File Correct Returns by Due Date –
2018 Penalties:
– File within 30 days of due date - $50 per return
– File more than 30 days after due date but by
August 1st - $100 per return
– File after August 1st or you do not file required
return - $270 per return
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1099-MISC Instructions
(Nonemployee Compensation)
• Payments made to payees of at least $600
during the year
• Made payments to:
–
–
–
–
–

Individual/Single-member LLC
Partnership
Estate
Corporations (in some cases)
LLC’s taxed as Partnerships

• Collect W-9’s from all vendors
• Do NOT include expense reimbursements in
1099’s if the rules of an accountable plan are
followed
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1099-MISC Instructions (Continued)
• Payments for Rents
– $600 or more, box 1
– Real Estate –Payments directly to property
owner
– Machine Rentals

• Payments to Attorneys
– Services Provided - $600 or more, box 7
– Settlement Agreement - $600 or more, box 14
– If a Corporation, provide a Form1099-MISC
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1099-MISC Instructions (Continued)
• Reporting of Deceased Employee Wages,
Vacation Pay, other Compensation
– Form W-2 – Payment made in same year employee
died, withhold social security and Medicare taxes
– If payment was made after year of death, do not
report on Form W-2 and do not withhold social
security and Medicare taxes
– Must also report payment to estate or beneficiary
on Form 1099-MISC, box 3
– Deferred compensation plans paid to an estate or
beneficiary
• Nonqualified Plans – Report on 1099-MISC
• Qualified Plans – Report on 1099-R
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Form 1099-MISC Non-Employee
Compensation – State Requirements
Same as Federal - $600

Specific Thresholds

California
Connecticut
Delaware
District of Columbia
Hawaii
Idaho
Iowa
Kansas
Massachusetts
Maine
Michigan
Minnesota
Montana
North Dakota
Oregon
Pennsylvania
Wisconsin

Alabama - $1,500
Arkansas - $2,500
Maryland – Report any amount not
reported on federal information return
Mississippi - $3,000
Missouri - $1,200
New Jersey - $1,000
North Carolina – All Amounts
Oklahoma - $750
Rhode Island - $100
South Carolina - $800

*States not listed above have no filing requirements
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PA 2017 Act 43
• Pennsylvania income tax withholding on payments of nonemployee compensation, business income and lease
payments made to nonresidents
– Payments to PA nonresident individuals and disregarded entities
that have a nonresident member
– Payments that exceed $5,000 annually
– Penalty assessments for noncompliance postponed - July 1, 2018
– Form PA-100 to apply for a withholding account
– Quarterly returns and annual reconciliations - e-TIDES system
– Electronic payments required for $1,000 or more - e-TIDES

• PA Form REV-1832 Form – 1099-MISC Withholding
Exemption Certificate

– Provide form to vendors if exempt from withholding
– Retain signed forms - minimum five years
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SD 1099-MISC Filing Tips
• New vendor setup process – Include obtaining
Forms W-9 & PA REV-1832
• When in doubt - FILE
• Analyze where income is sourced or where it was
earned – Potential State Filing Requirements
• If rules under Accountable Plan are followed, do
not include expense reimbursements paid to
Independent Contractors on 1099-MISC
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Determination of Employee or
Independent Contractor
• Determination based on relationship
• IRS Publication 15-A
• Degree of Control Categories
– Behavioral Control
– Financial Control
– Type of Relationship of the Parties

Behavioral Control
• Instructions provided to the worker
– When, where, and how to work
• Examples:
– When and where to do the work
– What tools or equipment to use
– What workers to hire to assist with the work
– Where to purchase supplies and services
– What work must be performed by a specified
individual
– What order or sequence to follow

– Training that the business gives to the worker

Financial Control
• The extent to which the worker has
unreimbursed business expenses
• The extent of the worker’s investment
• The extent to which the worker makes
their services available to the relevant
market
• How the business pays the workers
• The extent to which the worker can realize
a profit or loss

Type of Relationship
• Written contracts
• Whether the worker is provided with
employee-type benefits, such as
insurance, a pension plan, vacation pay, or
sick pay
• The permanency of the relationship
• The extent to which services performed by
the worker are a key aspect of the regular
business of the company

Properly Classifying Workers
• IRS will make determination –Form SS-8
• Voluntary Classification Settlement
Program
– Tax payer must prove:
• Consistently treated workers as non-employees
• Filed all tax returns for the workers for three years
• Not under audit

• Misclassification of Employees
– No reasonable basis - liable for employment
taxes, penalties, interest and relief provision is
not applicable

Year-End Review of Accountable Plan
• Included in employee policy and procedures manual
• Not required to be in writing
• To be an “Accountable Plan” in the eyes of the IRS, the
plan must:
1. Expenses must have a business connection
2. Employee must adequately account to the employer for
expenses within a reasonable time
3. Must include a procedure requiring employees to return
excess reimbursements to employer in a reasonable period
of time

• No Accountable Plan = Reimbursements are taxable
• TCJA – 2018 Schedule A no longer includes a
deduction for un-reimbursed business expenses on
Form 2106
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